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RI WKLV RSLQLRQ ZH ZLOO UHIHU WR WKH PHGLFDO H[SHQVHV LQFXUUHG DV D UHVXOW
RI WKH DOOHJHG PHGLFDO PDOSUDFWLFH DV ³WKH PHGLFDO H[SHQVHV�´
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$V QRWHG DERYH� WKH ����������� 002 UHTXHVWHG ZDV WKH WRWDO

DPRXQW RI PHGLFDO H[SHQVHV 002 SDLG RQ EHKDOI RI 0UV� GH6RWR��WKDW
LV� WKH H[SHQVHV UHVXOWLQJ IURP WKH DXWRPRELOH DFFLGHQW DQG IURP WKH
DOOHJHG PHGLFDO PDOSUDFWLFH� ,W DSSHDUV� KRZHYHU� WKDW WKH GH6RWRV
UHFRYHU\ UHODWHG RQO\ WR WKH LQMXULHV VXVWDLQHG DV D UHVXOW RI WKH DOOHJHG
PHGLFDO PDOSUDFWLFH� 7KH GLVWULFW FRXUW DQG002JORVVHG RYHU WKLV SRLQW�
8QOHVV WKH GH6RWRV KDYH UHFRYHUHG WKH PHGLFDO H[SHQVHV UHODWHG WR WKH
DXWRPRELOH DFFLGHQW� 002 LV QRW HQWLWOHG WR UHLPEXUVHPHQW IRU WKRVH
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7KH UHOHYDQW SURYLVLRQ RI WKDW VWDWXWH UHDGV�
$Q\ VXLW � � � WR HQIRUFH DQ\ OLDELOLW\ RU GXW\ FUHDWHG E\ WKLV
FKDSWHU � � � PD\ EH EURXJKW LQ DQ\ VXFK GLVWULFW RU LQ WKH GLVWULFW
ZKHUHLQ WKH GHIHQGDQW LV IRXQG RU LV DQ LQKDELWDQW RU WUDQVDFWV
EXVLQHVV� DQG SURFHVV PD\ EH VHUYHG LQ DQ\ RWKHU GLVWULFW RI
ZKLFK WKH GHIHQGDQW LV DQ LQKDELWDQW RU ZKHUHYHU WKH GHIHQGDQW
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2XU FRQFOXVLRQ LV QRW XQLYHUVDOO\ DGRSWHG DPRQJ WKH FLUFXLWV WKRXJK

WKH PDMRULW\ RI WKH FLUFXLWV KDYH KHOG WKDW QDWLRQDO VHUYLFH RI SURFHVV
SURYLVLRQV FRQIHU QDWLRQZLGH MXULVGLFWLRQ� 6HH %RDUG RI 7UXVWHHV� 6KHHW
0HWDO :RUNHUV¶ 1DW¶O 3HQVLRQ )XQG Y� (OLWUH (UHFWRUV� ,QF�� ��� )��G
����� ���� ��WK &LU� ����� �DSSO\LQJ D QDWLRQDO FRQWDFWV WHVW EDVHG RQ
� �����H����¶V QDWLRQZLGH VHUYLFH RI SURFHVV SURYLVLRQ�� ,Q UH )HG�
)RXQWDLQ� ,QF�� ��� )��G ���� ��� ��WK &LU� ����� �XSKROGLQJ )HG� 5�
%DQNU� 3� �����G�¶V QDWLRQDO VHUYLFH RI SURFHVV SURYLVLRQ�� %HOODLUH *HQ�
+RVS� Y� %OXH &URVV %OXH 6KLHOG� �� )��G ���� ��� ��WK &LU� �����
�KROGLQJ WKDW � �����H���� FRQIHUV QDWLRQDO MXULVGLFWLRQ RYHU DQ\RQH
KDYLQJ VXIILFLHQW PLQLPXP FRQWDFWV ZLWK WKH 8QLWHG 6WDWHV�� ,8( $)/�
&,2 3HQVLRQ )XQG Y� +HUUPDQQ� � )��G ����� ������� ��G &LU� �����
�XSKROGLQJ �� 8�6�&� � �����G�¶V QDWLRQDO VHUYLFH RI SURFHVV SURYLVLRQ
DV FRQIHUULQJ QDWLRQZLGH MXULVGLFWLRQ��

7KH7HQWK DQG(OHYHQWK&LUFXLWV� KRZHYHU� KDYH UHFHQWO\ UHMHFWHG WKLV
YLHZ� 6HH 3HD\� ��� )��G DW ���� �UHMHFWLQJ WKH DUJXPHQW WKDW
� �����H���� FRQIHUV QDWLRQZLGH MXULVGLFWLRQ�� %&&, +ROGLQJV� ��� )��G
DW ���� %RWK RI WKHVH FDVHV DUH EDVHG RQ WKH EHOLHI WKDW WKH QDWLRQDO
FRQWDFWV WHVW IDLOV WR SURWHFW WKH LQGLYLGXDO OLEHUW\ LQWHUHVW LQ TXHVWLRQ�
(YHQ LI ZH ZHUH WR DJUHH ZLWK WKH 7HQWK DQG (OHYHQWK &LUFXLWV� ZH ZRXOG
ILQG MXULVGLFWLRQ KHUH� 7KH (5,6$ VWDWXWH JLYHV QRWLFH WKDW VXLWV PD\ EH
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EURXJKW LQ WKH GLVWULFW ZKHUH WKH (5,6$ SODQ LV DGPLQLVWHUHG� 7KHUH LV
QRWKLQJ IXQGDPHQWDOO\ XQIDLU LQ SHUPLWWLQJ WKH SODQ�ZKLFK LV DGPLQLVWHUHG
OLNH D WUXVW� WR EULQJ VXLWV ZKHUH LW LV ORFDWHG� :KLOH LW LV LQFRQYHQLHQW WR
WKH GHIHQGDQWV� LW LV FRQYHQLHQW WR WKH SODQ� UHGXFLQJ LWV FRVWV� WR WKH
EHQHILW RI DOO SODQ EHQHILFLDULHV� &RQJUHVV KDV EDODQFHG WKH SODQ¶V LQWHUHVW
DQG SHUPLWWHG VXLW ZKHUH WKH SODQ LV ORFDWHG� 7KLV GRHV QRW VHHP WR XV
XQUHDVRQDEOH RU XQIDLU DQG PHHWV WKH VWDQGDUGV VHW IRUWK LQ %XUJHU .LQJ
&RUS� Y� 5XG]HZLF]� ���8�6� ���� ������ ������ �VWDWLQJ WKDW GXH SURFHVV
LV VDWLVILHG ZKHQ WKH ³GHIHQGDQW¶V � � � FRQQHFWLRQ ZLWK WKH IRUXP VWDWH
� � �>LV@ VXFK WKDW KH VKRXOG UHDVRQDEO\ DQWLFLSDWH EHLQJ KDOHG LQWR FRXUW
WKHUH´� �FLWDWLRQV RPLWWHG��
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7KH VWDWXWH SURYLGHG�

,Q DFWLRQV DULVLQJ RXW RI WKH PDLQWHQDQFH RU XVH RI D PRWRU
YHKLFOH� WKHUH VKDOO EH QR ULJKW RI VXEURJDWLRQ RU UHLPEXUVHPHQW
IURP D FODLPDQW¶V WRUW UHFRYHU\ ZLWK UHVSHFW WR ZRUNHUV¶
FRPSHQVDWLRQ EHQHILWV � � � �

)0&� ���8�6� DW �� Q�� �TXRWLQJ0RWRU9HKLFOH )LQDQFLDO 5HVSRQVLELOLW\
$FW� �� 3D�&RQV�6WDW� � ���� ��������
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002 DUJXHV WKDW WKH GH6RWRV ZDLYHG WKLV DUJXPHQW EHFDXVH WKH\

GLG QRW UDLVH LW LQ WKH GLVWULFW FRXUW� 002 LV PLVWDNHQ� 7KH GH6RWRV
DUJXHG LQ WKHLU 6XSSOHPHQWDO %ULHI LQ 6XSSRUW RI 6XPPDU\ -XGJPHQW WKDW
WKH\ GLG QRW UHFRYHU DQ\ PHGLFDO H[SHQVHV XQGHU WKH VHWWOHPHQW DQG
WKHUHIRUH002 LV QRW HQWLWOHG WR EH UHLPEXUVHG IRU WKH PHGLFDO H[SHQVHV�
7KRXJK WKH DUJXPHQW LV FRQWDLQHG LQ D ODUJHU VHFWLRQ GLVFXVVLQJ ZK\ WKH
LQLWLDO GHIDXOW MXGJPHQW LV QRW UHOHYDQW WR WKH RXWFRPH RI WKHLU FDVH� ZH
EHOLHYH LW LV VXIILFLHQW WR ILQG WKDW WKH GH6RWRV UDLVHG WKH LVVXH LQ WKH
GLVWULFW FRXUW�

�
6HFWLRQ ����D� LQ FRQMXQFWLRQ ZLWK � ����D� ZRXOG H[FOXGH VRPH

PHGLFDO H[SHQVHV� 6HFWLRQ ����D� H[FOXGHV IURP LWV GHILQLWLRQ RI DPRXQWV
RI GDPDJHV UHFHLYHG RQ DFFRXQW RI SHUVRQDO LQMXU\� DPRXQWV ³DWWULEXWDEOH
WR �DQG QRW LQ H[FHVV RI� GHGXFWLRQV DOORZHG XQGHU VHFWLRQ ��� �UHODWLQJ
WR PHGLFDO� HWF�� H[SHQVHV� IRU DQ\ SULRU WD[DEOH \HDU�´ �� 8�6�&�
� ����D�� 6HFWLRQ ��� GHGXFWLRQV UHODWH WR ³H[SHQVHV SDLG GXULQJ WKH
WD[DEOH \HDU� QRW FRPSHQVDWHG IRU E\ LQVXUDQFH RU RWKHUZLVH�´ ,G� DW
����D� �HPSKDVLV DGGHG�� 002 SDLG 0UV� GH6RWR¶V PHGLFDO H[SHQVHV�
WKHUHIRUH� � ����D�¶V H[FOXVLRQ GRHV QRW DSSO\ WR WKHLU PHGLFDO H[SHQVHV�
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6HFWLRQ ������ SURYLGHV�

�D� ,Q WKH HYHQW WKH GHIHQGDQW VR HOHFWV� LQ DQ DFWLRQ IRU SHUVRQDO
LQMXU\ DJDLQVW D KHDOWK FDUH SURYLGHU EDVHG XSRQ SURIHVVLRQDO
QHJOLJHQFH� KHPD\ LQWURGXFH HYLGHQFH RI DQ\ DPRXQW SD\DEOH DV
D EHQHILW WR WKH SODLQWLII DV D UHVXOW RI WKH SHUVRQDO LQMXU\
SXUVXDQW WR � � � DQ\ KHDOWK� VLFNQHVV RU LQFRPH�GLVDELOLW\
LQVXUDQFH� DFFLGHQW LQVXUDQFH WKDW SURYLGHV KHDOWK EHQHILWV RU
LQFRPH�GLVDELOLW\ FRYHUDJH� DQG DQ\ FRQWUDFW RU DJUHHPHQW RI
DQ\ JURXS� RUJDQL]DWLRQ� SDUWQHUVKLS� RU FRUSRUDWLRQ WR SURYLGH�
SD\ IRU� RU UHLPEXUVH WKH FRVW RI PHGLFDO� KRVSLWDO� GHQWDO� RU
RWKHU KHDOWK FDUH VHUYLFHV� � � �
�E� 1R VRXUFH RI FROODWHUDO EHQHILWV LQWURGXFHG LQ VXEVHFWLRQ �D� VKDOO

UHFRYHU DQ\ DPRXQW DJDLQVW WKH SODLQWLII QRU VKDOO LW EH VXEURJDWHG WR
WKH ULJKWV RI WKH SODLQWLII DJDLQVW WKH GHIHQGDQW�
&$/� &,9� &2'( � �������

�
$W RUDO DUJXPHQW WKHUH ZDV VRPH GLVFXVVLRQ FRQFHUQLQJ WKH RUGHU RI

WKH SUHHPSWLRQ DQDO\VLV��VSHFLILFDOO\� ZKHWKHU ZH EHJLQ E\ DVNLQJ ZKDW
ODZ DSSOLHV DQG WKHQ XQGHUWDNLQJ WKH SUHHPSWLRQ DQDO\VLV RU E\ DVNLQJ
ZKHWKHU (5,6$ SRWHQWLDOO\ SUHHPSWV VWDWH ODZ� WKHQ GHWHUPLQLQJ ZKLFK
VWDWHV¶ ODZ DSSOLHV� DQG ILQDOO\ FRQGXFWLQJ WKH VHFRQG DQG WKLUG VWHSV RI
WKH SUHHPSWLRQ DQDO\VLV� $QWLVXEURJDWLRQ ODZV XQGRXEWHGO\ UHODWH WR
(5,6$ SODQV DQG WKHUHIRUH DQ\ VXFK ODZ ZRXOG EH SUHHPSWHG� 7KXV� LI
ERWK VWDWHV KDG VXFK D ODZ� LW ZRXOG PDNH OLWWOH GLIIHUHQFH ZKLFK TXHVWLRQ
ZH DVNHG ILUVW� +RZHYHU� LQ WKLV FDVH RQO\ &DOLIRUQLD KDV DQ
DQWLVXEURJDWLRQ ODZ� VR ZH DVN ILUVW ZKLFK VWDWHV¶ ODZ DSSOLHV�
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&RPPHQW O LQGLFDWHV WKDW FRPPHQW K DSSOLHV HTXDOO\ WR

³QRQFDQFHOODEOH GLVDELOLW\ LQVXUDQFH FRQWUDFWV´��WKDW LV� FRQWUDFWV ³ZKLFK
WKH LQVXUHG KDV WKH RSWLRQ RI FRQWLQXLQJ XS WR D VWDWHG DJH E\ WLPHO\
SD\PHQW RI SUHPLXPV�´ 5HVWDWHPHQW �6HFRQG� RI &RQIOLFWV RI /DZ � ���
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7KH 7HQWK &LUFXLW KDV UHFHQWO\ DSSOLHG WKH IRUXP VWDWH¶V FKRLFH RI

ODZ GRFWULQH LQ DQDO\]LQJ ZKLFK VWDWHV¶ VXEVWDQWLYH ODZ DSSOLHG LQ DQ

(5,6$ DFWLRQ� 6HH 'DQJ Y� 8180 /LIH ,QV� &R� RI $PHULFD� ��� )��G
����� ���� ���WK &LU� ������ 8QGHU WKH 7HQWK &LUFXLW¶V UXOH� ZH ZRXOG
DSSO\ 2KLR FKRLFH RI ODZ GRFWULQH� DV 2KLR LV WKH IRUXP VWDWH� 6XFK DQ
DQDO\VLV ZRXOG UHDFK WKH VDPH UHVXOW ZH UHDFK XVLQJ IHGHUDO FRPPRQ ODZ
SULQFLSOHV EHFDXVH 2KLR KDV DGRSWHG WKH 5HVWDWHPHQW¶V FKRLFH RI ODZ
SULQFLSOHV DV ZHOO� 6HH ,QWHUQDWLRQDO ,QV� &R� Y� 6WRQHZDOO ,QV� &R�� ��
)��G ���� ��� ��WK &LU� ������
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:H UHFRJQL]H WKDW WKH 6XSUHPH &RXUW LQ %RVHPDQ Y� &RQQHFWLFXW

*HQHUDO /LIH ,QV� &R�� ��� 8�6� ��� ������� IRXQG WKDW WKH FHUWLILFDWH DW
LVVXH ZDV QRW D VHSDUDWH FRQWUDFW� KRZHYHU� ZH WKLQN WKLV FDVH IDFWXDOO\
GLVWLQJXLVKDEOH� 7KHUH WKH FHUWLILFDWH ZDV QRW DPRQJ WKH GRFXPHQWV
GHFODUHG WR FRQVWLWXWH WKH HQWLUH FRQWUDFW RI LQVXUDQFH� 6HH LG� DW ����
+HUH WKH &HUWLILFDWH LQ HIIHFW GXULQJ WKH WLPH RI WKH VHWWOHPHQW EHWZHHQ WKH
5HJHQWV DQG 0UV� GH6RWR GHFODUHG WKDW LW ZDV DPRQJ WKH GRFXPHQWV
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FRQVWLWXWLQJ WKH HQWLUH FRQWUDFW RI LQVXUDQFH� 7KHUH WKH FHUWLILFDWH VHUYHG

PHUHO\ DV HYLGHQFH RI WKH LQVXUDQFH RI WKH HPSOR\HH� 6HH LG� +HUH�

002¶V DSSHOODWH EULHI VWDWHV WKDW WKH &HUWLILFDWH LV WKH FRQWUDFW RI

LQVXUDQFH�
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